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HRS CHAPTER 343:

No environmental assessment was conducted for the unauthorized work in the subject
parcel. Staff believes the Unauthorized Waste Disposal and Trespassing can be
remediated under Land Division's Exemption List. See Exhibit “B”.

BACKGROUND:

State TMK (4) 1-8-005:008 is a 22.65 acre parcel zoned Conservation with a subzone
Resource. It entirely surrounds A & B Hawaii, Inc. property designated as TMK (4) 1-8-
005:011. The State parcel was previously under lease to Manuel Andrade. On May 9,
2011 the County of Kauai notified the Kauai District Land Office (KDLO) that there were
possible violations on the property being leased by Mr. Andrade. On May 11, 2011 Staff
filed a report stating that Mr. Andrade had confronted the “Palama brothers” on the
unlawful use of his leased property. He stated that the Palamas claimed that the land was
“theirs” and that they had documentation to prove it. On October 6, 2011 Mr. Andrade
was notified that the unauthorized grubbing and grading occurring on the property was in
violation of his lease. On January 1, 2012 Mr. Andrade’s lease expired with the issues
unresolved.

On September 26, 2012, staff conducted an inspection of the property. Multiple violations
were found on the State parcel including waste disposal, grubbing, grading, and water
diversion from the Hanapepe River. Other State and County violations including
unpermitted structures and an unpermitted cesspool were found on the adjacent private
property owned by A & B Hawaii, Inc. While departing the property staff was confronted
by Mr. Ku'i Palama and asked why staff was on the property. This was staff’s first
encounter with Mr. Palama. The following day, September 27, 2012, staff was notified of
a large fire (approximately 20 acres) that was started on the parcel. The fire was burning
down Hanapepe Valley, pushed by high winds, towards homes and farms. The Kauai Fire
Department along with an adjacent State permittee, Gay & Robinson, Inc. extinguished
the fire. The Kauai Fire Department, per Department protocol, did not do an investigation
because there was no loss of life or property.

October 10, 2012, Land Division staff met with staff from A & B Properties, the
management for A & B Hawaii, Inc., and Mr. Ku’i Palama along with his native
Hawaiian advisor. The discussion was regarding Mr. Palama’s claim of ownership and
the State and private owner’s rights to manage the property. There was also discussion
about the fire and while Mr. Palama would not admit to having started the fire on
September 27, 2012 he did admit to having cut trees and burned them in the past. Staff
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clearly stated that this was in violation of Conservation rules and County ordinances and
that it caused a serious risk for the health and safety of the public. Mr. Palama provided
staff with information about his claim of ownership and staff stated an abstract of title
would be ordered to determine if Mr. Palama had a valid claim. Because the process to
complete an abstract takes an extended period of time, Land Division Staff suggested that
Mr. Palama could apply to lease the property under a revocable permit if he was willing
to meet DLNR’s requirements for insurance and proper management of the property. No
application to use the property has been received as of the date of this submittal. After
reviewing all documentation on the matter, staff now believes that due to the hostile
nature and disregard that Mr. Palama and his associates show for the State’s public trust
obligations, staff would no longer recommend issuing a permit to him.

On October 10, 2012, the Commission on Water Resource Management issued a cease-
and-desist for the diversion of water from the Hanapepe River. Mr. Ku’i Palama claims
Kanaka Maoli rights and refutes the State’s authority over him in the matter. Mr. Palama
is claiming gathering and cultivating rights for the taking of water for the purpose of
growing taro.

On December 3, 2012, the State Abstractor prepared an opinion (Exhibit “C”) that states
that the State Parcel TMK (4) 1-8-005:008 came to the State from the Territory as a
portion of the un-awarded Government “Crown Lands”. At no time in the past did Mr.
Ku’i Palama or his family appear to have an ownership interest in the property. The
Abstractor’s opinion specifically excluded A & B Hawaii, Inc. TMK (4) 1-8-005:011.

From January through March 2013, the KDLO continued to receive calls about the river
diversion causing flooding and other general complaints about the Palamas’ behavior in
the valley. On March 1, 2013, staff conducted another inspection. Additional grading,
fencing, and building was noted and the water diversion from the river caused additional
flooding of a river crossing area, preventing private property owners and the County of
Kauai Department of Water from crossing the river.

Staff was unsuccessful at obtaining a satisfactory bid to survey the State parcel. The
survey was desired primarily to determine the location of the unauthorized grading,
structures, cesspool and other improvements. On March 20, 2013, A & B Properties
contracted Esaki Surveying to pin and flag the corners of its parcel to assist in
determining the location of the violations. Photos and a map with structure location are
attached as Exhibit “D”.

On March 22, 2013, staff went to the property with a Division of Conservation and
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Resources Enforcement (DOCARE) officer to take photos of the flagging as the
surveyors were placing the corner markers. It was correctly assumed that immediately
after leaving the property, Mr. Palama and his associates would remove the pins. While
Staff was taking photos, Mr. Ku'i Palama arrived at the property and became increasingly
agitated. Prior to leaving, KDLO staff served Mr. Palama with a Notice to Vacate,
Exhibit “E”, and posted a sign at the entrance of the State property notifying anyone
entering the property that, amongst other restrictions, no trespassing was permitted. While
exiting the property staff was confronted by another man, Lance Palama, who was very
agitated by staff’s presence.

On March 25, 2013 Mr. Ku'i Palama e-mailed a Notice to Cease and Desist to Land
Division Staff and DOCARE Staff, Exhibit “F”. In his Notice Mr. Palama States that
“The de facto STATE OF HAWAL’], are in no way shape or form, Heir, Successors or are
they Hoa’aina or Kanaka Maoli of Ko Hawai’i Pae ‘Aina.” The Notice goes on to state
that the State is violating his rights as a Kanaka Maoli.

ENVIRONMENTAL IMPACTS:

The objective of the Conservation District, Resource subzone is to develop, with proper
management, areas to ensure sustained use of the natural resources of those areas. While
grubbing, grading and agricultural development may be allowed within the subzone,
those actions would require permission of the property owner, a Conservation District
Use Application, and a management plan. Mr. Ku'i Palama has refused to recognize the
State of Hawaii’s authority to manage the parcel and submit applications to DLNR’s
Commission on Water Resource Management (CWRM) or the Office of Conservation
and Costal Lands (OCCL). There are separate violations that concern the diversion of the
Hanapepe River that will be addressed to CWRM, and the unpermitted grubbing, grading,
and construction within the Conservation zone that will be addressed to the Board by
OCCL.

In this case, Mr. Ku'i Palama, knowingly trespassed on and made improvements to the
State property without complying with the required procedures for projects on State land.

DISCUSSION:

The 2008 Legislature amended Hawaii Revised Statutes (HRS) Section 171-6 to augment
the Department's enforcement powers for natural resource violations. The Department
sought this amendment in response to an increased incidence of such violations. The
Department explained to the Legislature that these violations were causing a considerable
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strain on the Department's ability to fulfill its public trust obligation to protect State
resources. Examples of violations included the operation of unpermitted surf schools and
other unauthorized commercial activities on public beaches, operation of all-terrain
vehicles on unencumbered or other restricted public lands, damage to archeological,
historical, or geologic features, and destruction, defacing, or removal of natural features
or natural resources on public lands.

Increasing the severity of the penalties for civil violations of the State's natural resources
laws was seen an effective means for deterring unlawful behavior. Under prior law, the
remedy for encroachment on public lands was for the violator to restore public land, if
altered, to its original condition and assume the costs thereof, but did not require the
payment of administrative costs and damages incurred by the Department. Other
infractions of chapter 171, HRS, and the rules adopted thereunder for which a penalty is
not otherwise provided, require the violator to pay for administrative costs and damages
incurred by the Department. The 2008 legislation corrected that inconsistency by
requiring the violator who encroaches on public land to be liable for administrative costs
incurred by the Department and for payment of damages. The Governor signed the bill
into law under Act 215, Session Laws of Hawaii 2008.

HRS Section 171-6 now provides in part as follows:

Section 171-6 Powers. Except as otherwise provided by law, the board of

land and natural resources shall have the powers and functions granted to

the heads of departments and the board of land and natural resources under

chapter 26. In addition to the foregoing, the board may:...

(12) Bring such actions as may be necessary to remove or remedy

encroachments upon public lands. Any person causing an encroachment

upon public land shall:

(A)  Be fined not more than $1,000 a day for the first offense;

(B)  Be fined not less than $1,000 nor more than $4,000 per day upon
the second offense and thereafter;

(C)  Ifrequired by the board, restore the land to its original condition if
altered and assume the costs thereof;

(D)  Assume such costs as may result from adverse effects from such
restoration; and

(E)  Be liable for administrative costs incurred by the department and
for payment of damages....

(15) Set, charge, and collect reasonable fines for violation of this chapter or
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any rule adopted thereunder. Any person engaging in any prohibited use of
public lands or conducting any prohibited activity on public lands, or
violating any of the other provisions of this chapter or any rule adopted
thereunder, for which violation a penalty is not otherwise provided, shall be:

(A) Fined not more than $5,000 per violation for a first violation or a
violation beyond five years of the last violation, provided that, after written or
verbal notification from the department, an additional $1,000 per day per
violation may be assessed for each day in which the violation persists;

(B) Fined not more than $10,000 per violation for a second violation within
five years of the last violation, provided that, after written or verbal
notification from the department, an additional $2,000 per day per violation
may be assessed for each day in which the violation persists;

(C) Fined not more than $20,000 per violation for a third or subsequent
violation within five years of the last violation, provided that, after written or
verbal notification from the department, an additional $4,000 per day per
violation may be assessed for each day in which the violation persists; and
(D) Liable for administrative costs and expenses incurred by the department
and for payment for damages, including but not limited to natural resource
damages.

In addition to the fines, administrative costs, and damages provided for
hereinabove, for damage to or theft of natural resources, the board may also
set, charge, and collect a fine that, in its discretion, is appropriate considering
the value of the natural resource that is damaged or the subject of the theft. In
arriving at an appropriate fine, the board may consider the market value of the
natural resource damaged or taken and any other factor it deems appropriate,
such as the loss of the natural resource to its natural habitat and environment
and the cost of restoration or replacement. The remedies provided for in this
paragraph are cumulative and in addition to any other remedies allowed by
law.

No person shall be sanctioned pursuant to this section for the exercise of
native Hawaiian gathering rights and traditional cultural practices as
authorized by law or as permitted by the department pursuant to article XII,
section 7, of the Hawaii state constitution;

Staff notes that this violation cannot be handled through the Department's Civil Resource
Violation System (CRVS). According to the Penalties Coordinator, the penalty schedule
has to be approved by the Land Board before any cases can be handled by the CRVS.
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The penalty schedule has not yet been approved.
In part the Notice to Vacate served to Mr. Palama on March 22, 2013 stated:

ANY AND ALL PERSONS FOUND OCCUPYING, CAMPING
AND/OR RESIDING UPON SUBJECTS LANDS AFTER 6:30 A.M.,
March 25, 2013, SHALL BE SUBJECT TO ARREST AND
PROSECUTION FOR TRESPASSING AND ALSO SHALL BE
SUBJECT TO A FINE OF UP TO $5,000 PER DAY, PLUS
ADMINISTRATIVE COSTS AND DAMAGES FOR VIOLATIONS OF
THE PROVISIONS OF SECTION 171-6, HRS, AS AMENDED

Staff is recommending against allowing Mr. Ku'i Palama to remediate the property at his
own expense. The conservation property is too sensitive of an area for the work to be
entrusted to persons who have such disregard for the State's property rights and public
trust obligations. Rather, staff recommends that the State hire a contractor and make Mr.
Palama liable for the expense.

Staff is recommending a fine of $5,000 of which is strictly a penalty to deter future
violations on the State lands. Staff recommends that the cost to remediate the property be
assessed after the final cost has been determined. Staff is not recommending any
administrative costs because staff did not document their time on this investigation.

Additionally, the Board has authority under Hawaii Administrative Rules Section 13-221-
4 to close the subject land:

Closing of areas. The board or its authorized representative may establish
a reasonable schedule of visiting hours for all or portions of the premises
and close or restrict the public use of all or any portion thereof, when
necessary for the protection of the area or for the safety of and welfare of
persons or property, by the posting [of] appropriate signs indicating the
extent and scope of the closure. All persons shall observe and abide by the
officially posted signs designating closed areas and visiting hours.

Staff is including a recommendation below that the Board order the closure of the land to
all persons except those who have a written right-of-entry permit from the Chairperson.
The Kauai District Land Office will post signs at appropriate entry points to the property
advising that the area is closed and trespassers will be fined $1,000 per day of trespass
onto the land.
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Finally, Mr. Ku'i Palama has failed to show that his use of the land fits within any native
Hawaiian gathering rights and traditional cultural practices as authorized by law or as
permitted by the department pursuant to article XII, section 7, of the Hawaii state
constitution. The Land Board addressed a similar issue of native Hawaiian rights to grow
taro on State land in Kau, Hawaii during its January 13, 2011 meeting under Item D-6.

Mr. Makuakane [asked] about his rights for subsistence. Deputy Attorney
General said people can have Native tenant rights, but those rights don’t
include going on to somebody else’s property which in this case the
State’s to start operating a farm without any authorization. It may include
gathering rights and other things, but it does not include the right to
occupy the property and start a farm on somebody else’s property. To the
extent he has such rights those rights are not affected by the disposition,
but in the view of the Department of the Attorney General those rights do
not include the right to occupy or run a farm on the property.

RECOMMENDATION: That the Board:

1.

Finds that Ku'i Palama violated the provisions of Chapter 171-6, Hawaii Revised
Statutes regarding unauthorized use and trespassing on public land and is hereby
ordered to pay a fine of $5,000 within thirty (30) days of the date of the Board's
action May 10, 2013. The fine shall be paid to the Department of Land and
Natural Resources.

Hereby orders the closure of the subject land to all persons except those who have
a written right-of-entry permit from the Chairperson of the Board of Land and
Natural Resources to enter upon the land. The lands shall remain closed 24-
hours-a-day until such time as the Chairperson determines in writing that the
closure order is no longer necessary or can be amended to allow limited or
unrestricted public access. The Kauai District Land Office is directed to post
signs indicating the extent and scope of the closure at appropriate entry points to
the land. Any person who defaces or removes any such sign shall be fined $1,000
per sign in addition to any other penalty that may be imposed under applicable
law.

Hereby orders that in the event Ku'i Palama, or any other persons who do not
have a right-of-entry permit from the Chairperson, shall enter the land on or after
May 17, 2013, they shall be subject to arrest and prosecution in accordance with
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applicable laws, and shall be fined $1,000 for each day or part thereof that they
remain on or are found on the land. As to Ku'i Palama, such fines are to be in
addition to the $5,000 fine imposed above.

4. Directs the Kauai District Land Office to take all necessary steps to remove all
encroachments and nuisances from the land, coordinate with the Commission on
Water Resource Management on the termination of the unauthorized water
diversion, coordinate with the Office of Conservation and Coastal Lands to abate
all unpermitted activity on the land, and coordinate with the Division of
Conservation and Resources Enforcement to secure the land and remove all
trespassers.

5. Requests the Department of the Attorney General to commence appropriate civil
and/or criminal actions against Ku'i Palama and any other responsible parties to
recover costs, including but not limited to, administrative costs, incurred by the
Department in removing all encroachments and trespassers and restoring the land
to a condition acceptable to the Chairperson.

Respectfully Submitted,

@ﬁm

ev in Moore
stant Adm1 trator

APPROVED FOR SUBMITTAL.:

i) 0l

William J. Aila, Jr.f/Chairperson
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LAURA H. THIELEN
CHAIRPERSUN
NOARI OF LAND AND NATURAL RESOURCYS
CUMMISSION ON WATER RESOURCE MANAGEMENT

LINDA LINGLE
GOVERNOR OF IHIAWAN

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAIL 96809

May 10, 2013

EXEMPTION NOTIFICATION

regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and
Chapter 11-200, HAR

Project Title: Enforcement Action and Imposition of Fine against Ku’i
Palama for Unauthorized Waste Disposal and Trespassing on
State  Unencumbered Lands; Indefinite Closure and
Remediation of State Unencumbered Lands; Request to the
Department of the Attorney General to Commence Criminal
and/or Civil Proceedings to Recover Costs for Remediation of
Unencumbered State Lands at Hanapepe, Kauai, Tax Map
Key: (4) 1-8-005:008.

Project / Reference No.: Refer to TMK (4) 1-8-005:008
Project Location: Hanapepe, Kauai, Tax Map Key: (4) 1-8-005:008
Project Description: Enforcement Action and Imposition of Fine against Ku'i

Palama for Unauthorized Waste Disposal and Trespassing on
State Unencumbered Lands

Consulted Parties: CWRM, OCCL
Exemption Class No. In accordance with the Division of Land Management
and Description: Environmental Impact Statement Exemption List, approved by

the Environmental Council and dated December 4, 1991, the
subject project is considered to be exempt from the preparation
of an environmental assessment pursuant to Exemption Class
No.8 that states: “Demolition of structures, except those
structures located on any historic site as designated in the
National Register of Hawaii Register as provided for in the
National Historic Preservation Act of 1966, Public Law 89-
665, or Chapter 6E, Hawaii Revised Statutes [HAR 11-200-
8(a)(8)]”

Exhibit B
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TMK (4) 1-8-005:008
Page 2

Exemption Item Description:

Recommendation:

No environmental assessment was conducted for the
unauthorized work in the subject parcel. Staff believes the
Unauthorized Waste Disposal and Trespassing can be
remediated without significant impact to the environment. By
remediating the unauthorized work on the parcel it can be
returned (o a natural state, improving the environmental and/or
cultural resources in the area.

It is recommended that the Board find that the remediation of
Unauthorized Waste Disposal and Trespassing will probably
have minimal or no significant effect on the environment and
is presumed to be exempt from the preparation of an
environmental assessment.

At G281

William J. Aila, Jr. CRairperson

/ A s

Date
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STATE OF HAWAII
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LAND DIVISION
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December 3, 2012
10475(K)

MEMORANDUM

TO: Milo Spindt, Kauai Land Agent

THROU9H1 ustell Y. Tsuji, Administrator — N

FROM: E. Mahoe Colli te Abstractor

SUBJECT: State of Hawaii’s Title in and to Tax Map Key (4) 1-8-005:008, situated at
Hanapepe, Waimea, Kauai

Pursuant to an alleged claim of ownership to the subject real property designated as Tax Map
Key (4) 1-8-005:008, we have been requested to confirm the State of Hawaii’s title in and to the
subject premises shown colored in green on the map attached hereto as Exhibit A.

As shown thereon, the subject property situated, lying and being a portion of the Ahupuaa of
Hanapepe, containing 22.65 acres, excludes the area of L.C. Aw. 9029 (TMK 1-8-05:11) and
adjoins L.C. Aw. 10271:1 (TMK 1-8-05:13 and 14).

An examination of the records and files located in the State Survey Office, the Bureau of
Conveyances and the Land Division of the Department of Land and Natural Resources reveal
that on March 8, 1848 Kamehameha III reserved the Ahupuaa of Hanapepe in the District of
Kona, on Island of Kauai, and other lands, as his own private property.

By the Act of June 7, 1848, the title and ownership of Kamehameha 111 in and to the Ahupuaa of
Hanapepe and all of the lands he reserved (the “King’s Lands”), was confirmed as his private

lands, to have and to hold to himself, his heirs, and his successors, subject only to the rights of
the tenants.

The title of Kamehameha III in and to the “King’s Lands”, including said Hanapepe, was devised

to Kamehameha IV and subsequently descended to Kamehameha V, subject to Queen Emma’s
right to dower.

By Deed dated January 1, 1865 and recorded in Liber 19, Page 13 (LOD No. 30), Queen Emma
quitclaimed all of her right, title and interest in and to the “King’s Lands”, including the
Ahupuaa of Hanapepe, unto the Hawaiian Government.

EXHIBITC
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To relieve the Royal Domain of encumbrances and to render the same inalienable, the office of
the Commissioner of Crown Lands was established in accordance with the Act of ] anuary 3,
1865, to manage and control the “King’s Lands”, including Hanapepe, for the use and benefit of
the reigning sovereign. Said lands are thenceforth known as the “Crown” Lands.

Through operation of laws subsequent, the title of Kamehameha V in and to the “Crown Lands”
including the un-awarded portions of the Ahupuaa of Hanapepe, is seized by the Provisional
Government in 1893, ceded to the United States of America under the Organic Act of April 30,

1900 and subsequently transferred to the State of Hawaii in accordance with §5(b) of the
Admissions Act of March 18, 1959.

A

The subject property, being a portion of the un-awarded Government (Crown) Land of
Hanapepe, is comprised of portions of Lots 27 and 28 and all of Lots 29 to 34, (inclusive) of the
Hanapepe Rice and Kula Lots, created, opened and laid out by the government as platted by the
1918 survey of Thomas J.K. Evans on Government Survey Registered Map No. 2617.

From January 1920 to the expiration of General Lease No. S-5517 on January 1, 2012, the said

Hanapepe Rice and Kula Lots comprising the subject property, were continuously leased by the
Territory and State governments.

In conclusion we find that pursuant to §5(b) of the Admissions Act of March 18, 1959, the State
of Hawaii owns the subject property, being a portion of the un-awarded Government (Crown)
Land of Hanapepe identified as Tax Map Key (4) 1-8-005:008, in fee simple.

NOTES:

1. The County of Kauai Real Property Assessment and Tax Billing Divisions’ website at
gpublic.net, assess the ownership of Parcels 11 and 14 to A & B Hawaii, Inc., and the
ownership of Parcel 13 to Ambrose Smith, Carlen L. Smith and Wilfred L. Peralta.

2. The information provided by the claimant and submitted with your request, appear to
assert an alleged claim in and to Land Commission Award 9029 to Kaohulihau,
affecting TMK (4) 1-8-05:11 only.

We further find that the alleged claim does not affect the State of Hawaii’s title and ownership in
and to the subject property.

If you have any questions, please feel free to call me at 587-0458.

Enclosure
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